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that are not affiliated persons, as de-
fined in Section 2(a)(3) of the Invest-
ment Company Act of 1940 (15 U.S.C. 
80a–2(a)(3)), of the bank, if the bank 
makes available the securities of in-
vestment companies that are affiliated 
persons, as defined in Section 2(a)(3) of 
the Investment Company Act of 1940 (15 
U.S.C. 80a–2(a)(3)); and 

(5) The bank does not solicit securi-
ties transactions except through the 
following activities: 

(i) Delivering advertising and sales 
literature for the security that is pre-
pared by the registered broker-dealer 
that is the principal underwriter of an 
investment company, or prepared by an 
investment company that is not an af-
filiated person, as defined in Section 
2(a)(3) of the Investment Company Act 
of 1940 (15 U.S.C. 80a–2(a)(3)), of the 
bank; 

(ii) Responding to inquiries of a po-
tential purchaser in a communication 
initiated by the potential purchaser of 
the security; provided, however, that 
the content of such responses is limited 
to information contained in a registra-
tion statement for the security filed 
under the Securities Act of 1933 (15 
U.S.C. 77a et seq.) or sales literature 
prepared by the principal underwriter 
that is a registered broker-dealer; 

(iii) Advertising of trust activities, if 
any, permitted under Section 
3(a)(4)(B)(ii)(II) of the Act (15 U.S.C. 
78c(a)(4)(B)(ii)(II)); and 

(iv) Notifying its existing customers 
that it accepts orders for securities in 
conjunction with solicitations related 
to its other custody activities. 

(b) For purposes of this section, the 
term principal underwriter has the 
meaning given in Section 2(a)(29) of the 
Investment Company Act of 1940 (15 
U.S.C. 80a–2(a)(29)). 

[66 FR 27796, May 18, 2001]

§ 240.3a4–6 Exemption from the defini-
tion of ‘‘broker’’ for banks that exe-
cute transactions in investment 
company securities through NSCC 
Mutual Fund Services. 

A bank that meets the conditions for 
an exception or exemption from the 
definition of the term ‘‘broker,’’ except 
for the condition in Section 3(a)(4)(C)(i) 
of the Act (15 U.S.C. 78c(a)(4)(C)(i)), is 
exempt from such condition solely for 

transactions in investment company 
securities effected through the Na-
tional Securities Clearing Corpora-
tion’s Mutual Fund Services. 

[66 FR 27796, May 18, 2001]

§ 240.3a5–1 Exemption from the defini-
tion of ‘‘dealer’’ for bank engaged 
in riskless principal transactions. 

(a) A bank is exempt from the defini-
tion of the term ‘‘dealer’’ solely for en-
gaging in riskless principal trans-
actions if the number of such riskless 
principal transactions during a cal-
endar year combined with transactions 
in which the bank is acting as an agent 
for a customer pursuant to Section 
3(a)(4)(B)(xi) of the Act (15 U.S.C. 
78c(a)(4)(B)(xi)) during that same year 
do not exceed 500 transactions. 

(b) For purposes of the 500-trans-
action limit in paragraph (a) of this 
section, a riskless principal trans-
action counts as: 

(1) Two transactions if neither trans-
action comprising the riskless prin-
cipal transaction is with a broker or 
dealer; or 

(2) One transaction if either trans-
action comprising the riskless prin-
cipal transaction is with a broker or 
dealer. 

(c) For purposes of this section, the 
term riskless principal transaction means 
a transaction in which, after having re-
ceived an order to buy from a cus-
tomer, the bank purchased the security 
from another person to offset a con-
temporaneous sale to such customer 
or, after having received an order to 
sell from a customer, the bank sold the 
security to another person to offset a 
contemporaneous purchase from such 
customer. 

[66 FR 27798, May 18, 2001]

§ 240.3a11–1 Definition of the term 
‘‘equity security’’. 

The term equity security is hereby de-
fined to include any stock or similar 
security, certificate of interest or par-
ticipation in any profit sharing agree-
ment, preorganization certificate or 
subscription, transferable share, voting 
trust certificate or certificate of de-
posit for an equity security, limited 
partnership interest, interest in a joint 
venture, or certificate of interest in a 
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business trust; or any security convert-
ible, with or without consideration 
into such a security, or carrying any 
warrant or right to subscribe to or pur-
chase such a security; or any such war-
rant or right; or any put, call, straddle, 
or other option or privilege of buying 
such a security from or selling such a 
security to another without being 
bound to do so. 

(Sec. 3, 48 Stat. 882, 15 U.S.C. 78) 

[38 FR 11449, May 8, 1973]

MISCELLANEOUS EXEMPTIONS

§ 240.3a12–1 Exemption of certain 
mortgages and interests in mort-
gages. 

Mortgages, as defined in section 
302(d) of the Emergency Home Finance 
Act of 1970, which are or have been sold 
by the Federal Home Loan Mortgage 
Corporation are hereby exempted from 
the operation of such provisions of the 
Act as by their terms do not apply to 
an ‘‘exempted security’’ or to ‘‘ex-
empted securities’’. 

(Sec. 3(a)(12), 48 Stat. 882, 15 U.S.C. 78(c)) 

[37 FR 25167, Nov. 28, 1972]

§ 240.3a12–2 [Reserved]

§ 240.3a12–3 Exemption from sections 
14(a), 14(b), 14(c), 14(f) and 16 for 
securities of certain foreign issuers. 

(a) Securities for which the filing of 
registration statements on Form 18 [17 
CFR 249.218] are authorized shall be ex-
empt from the operation of sections 14 
and 16 of the Act. 

(b) Securities registered by a foreign 
private issuer, as defined in Rule 3b–4 
(§ 240.3b–4 of this chapter), shall be ex-
empt from sections 14(a), 14(b), 14(c), 
14(f) and 16 of the Act. 

[44 FR 70137, Dec. 6, 1979, as amended at 47 
FR 54780, Dec. 6, 1982; 56 FR 30067, July 1, 
1991]

§ 240.3a12–4 Exemptions from sections 
15(a) and 15(c)(3) for certain mort-
gage securities. 

(a) When used in this Rule the fol-
lowing terms shall have the meanings 
indicated: 

(1) The term whole loan mortgage 
means an evidence of indebtedness se-
cured by mortgage, deed of trust, or 

other lien upon real estate or upon 
leasehold interests therein where the 
entire mortgage, deed or other lien is 
transferred with the entire evidence of 
indebtedness. 

(2) The term aggregated whole loan 
mortgage means two or more whole loan 
mortgages that are grouped together 
and sold to one person in one trans-
action. 

(3) The term participation interest 
means an undivided interest rep-
resenting one of only two such inter-
ests in a whole loan mortgage or in an 
aggregated whole loan mortgage, pro-
vided that the other interest is re-
tained by the originator of such par-
ticipation interest. 

(4) The term commitment means a con-
tract to purchase a whole loan mort-
gage, an aggregated whole loan mort-
gage or a participation interest which 
by its terms requires that the contract 
be fully executed within 2 years. 

(5) The term mortgage security means 
a whole loan mortgage, an aggregated 
whole loan mortgage, a participation 
interest, or a commitment. 

(b) A mortgage security shall be 
deemed an ‘‘exempted security’’ for 
purposes of subsections (a) and (c)(3) of 
section 15 of the Act provided that, in 
the case of and at the time of any sale 
of the mortgage security by a broker or 
dealer, such mortgage security is not 
in default and has an unpaid principal 
amount of at least $50,000. 

[39 FR 19945, June 5, 1974]

§ 240.3a12–5 Exemption of certain in-
vestment contract securities from 
sections 7(c) and 11(d)(1). 

(a) An investment contract security 
involving the direct ownership of speci-
fied residential real property shall be 
exempted from the provisions of sec-
tions 7(c) and 11(d)(1) of the Act with 
respect to any transaction by a broker 
or dealer who, directly or indirectly, 
arranges for the extension or mainte-
nance of credit on the security to or 
from a customer, if the credit: 

(1) Is secured by a lien, mortgage, 
deed of trust, or any other similar se-
curity interest related only to real 
property: Provided, however, That this 
provision shall not prevent a lender 
from requiring (i) a security interest in 
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